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Today’s Agenda

• FY 2014 IPPS Final Rule

– physician certification and written orders

– the two-midnight standard 

– the two-midnight medical review “presumption”

– the two-midnight medical review “benchmark”

– MAC probe and educate program

– recent CMS guidance interpreting the new rule
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How Did We Get Here?
• “FY 2011 marked the first year that Recovery 

Auditors actively reviewed short-stay inpatient 

hospital admission issues.  Some short-stay inpatient 

hospital services should have been provided in the 

outpatient setting and they fail to demonstrate 

medical necessity for the inpatient setting. These 

admissions represent a significant portion of 

Medicare's FFS error rate and also represent a 

large portion of the FY 2011 overpayment 

collections.”

– Recovery Auditing in the Medicare and Medicaid 

Programs for Fiscal Year 2011:  CMS FY 2011 RAC 

Report to Congress
3
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How Did We Get Here?

RAC denials of short stays as medically unnecessary 

has focused attention on:

• Inpatient admission criteria

• CMS policy on billing Part B for services after 

Part A inpatient stay was denied

• Increase in frequency and duration of observation 

services
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Recent Legal Action 

Against CMS . . .

• Class action lawsuit challenging CMS’s 
observation services policy

– Bagnall v. Sebelius (2011)

• American Health Association lawsuit challenging 
CMS billing policies following short stay denials

– American Hospital Association v. Sebelius (2012)
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. . . And CMS’s Reaction

• FY 2013 OPPS Rules 

– Solicited comments on “policy changes . . . to 

improve clarity and consensus . . . regarding the 

relationship between admission decisions and 

appropriate Medicare payment”

• CMS Ruling 1455-R and Final A to B Rule

– Retroactive and prospective changes to CMS 

Part A to Part B rebilling policy

• FY 2014 IPPS Final Rule 

– Two-Midnight Admission Standard
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But Will These Rules Cure This?

• ALJ Hearing Assignment Suspension for up 

to 28 Months
[B]eginning in fiscal year 2010, new workloads including permanent 

establishment of the Recovery Audit (RA) program . . . have emerged 

that had not been built into the OMHA workload models. . . . As a 

result of the anticipated workload increase from the traditional 

appeals and . . . the RA program, a backlog of appeals began to form  

. . . . In 2013, appealed claims related to the RA program grew to over 

136,000, further exacerbating the backlog of cases and resulting in a 

substantial increase in the adjudication time frame. 

HHS Federal Register Notice, January 3, 2014
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Physician Order Requirement

• New 42 C.F.R. § 412.3

– Requires a physician order for Medicare Part A 

payment:
– Entered in the medical record

– Supported by physician admission and progress notes

– Furnished at or before the time of admission

– No presumptive weight for medical necessity

8
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Physician Order Requirement

• Who can furnish an order?

– Licensed practitioner with admitting privileges

– Who is “knowledgeable about the patient’s 

hospital course, medical plan of care and 

current condition.” 

• September 5, 2013 guidance:

– Describes which practitioners have “knowledge”

– Provides more information on content of order

– Describes practice for writing admission orders by 

residents, PAs and RNs
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Physician Certification
• Changes to 42 C.F.R. § 424.13 

– Certification begins with the order for inpatient 

admission -- § 424.13(a)

– Certification now required for Part A payment 

for all inpatient stays regardless of length –

• new 424.13(a) deletes the word “continued”

• new 424.13(b) – “for all inpatient 

admissions” (other than psych) certification 

must be signed and in medical record before 

discharge

10
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Physician Certification

• No new format requirements for 

certifications

– 42 C.F.R. § 424.11 continues to apply

• No specific forms required

• Information can be provided in other records such as 

progress notes etc.

• But . . . 
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Physician Certification

• September 5, 2013 Guidance
– Describes content requirements for certification

• Authentication of order

– To include certification that inpatient services are 

reasonable and necessary and appropriately 

provided “in according with the 2-midnight 

benchmark”

• The reasons for inpatient services

• Estimated time for required hospital stay

• For CAHs, certification that beneficiary “may 

reasonably be expected to be discharged or transferred 

within 96 hours after admission”

12
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Physician Certification

• September 5, 2013 Guidance, cont’d

– Timing of certification: 

• Completed, signed, dated and documented before 

discharge 

• For CAHs, no later than 1 day prior to the date on 

which the claim for payment services is submitted

• Outliers must be certified and recertified as provided 

in 42 CFR § 424.13

13

Physician Certification

• September 5, 2013 Guidance, cont’d

– Who can sign certification?

• Generally, physicians “responsible for case” or who 

have “knowledge of the case” and authorized to sign

– Admitting/attending physician (or physician on 

call for him or her)

– Surgeon responsible for major procedure (or 

surgeon on call for him or her)

– In case of a non-physician, admitting practitioner, 

a physician member of hospital staff who has 

reviewed the case and who enters a complete 

certification containing all required elements

14
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Inpatient Admission Standards

• 2014 IPPS Final Rule adopts significant 

changes to inpatient admission standards:

– Changes Medicare guidance to establish a two-

midnight, rather than 24 hour/overnight, 

benchmark for appropriate admissions

– Adopts two medical review criteria

• the two midnight “presumption”

• the two midnight “benchmark”

15

Guidance Before Rule Change

• Benefit Policy Manual, Chap. 1, § 10

– Decision to admit is a “complex medical 

judgment” that can only be made by physician 

after considering several factors, such as:

• Patient medical needs and history

• Severity of signs and symptoms

• Likelihood of adverse event

– 24 hour benchmark

• Admit if hospital care expected for 24 hours or more

16
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The Two-Midnight Benchmark
• New 42 C.F.R. 412.3(e)

– Inpatient admission and Part A payment is 

“generally inappropriate” if physician does not 

expect patient to require a stay that will “cross 2 

midnights” (except for “IP only”)

– Physician to look at factors such as:

• Patient history and comorbidities

• Severity of signs and symptoms

• Current medical needs and risk of adverse 

event

– Applies to all hospitals except IRFs
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The Two-Midnight Benchmark

• New 42 C.F.R. § 412.3(e), cont’d:

– Factors that lead to two-midnight expectation 

must be documented in medical record

– “Unforeseen circumstances” resulting in shorter 

stay than expected may be considered

• Death

• Transfer

• Discharge against medical advice?

• What if patient improves more rapidly than 

expected? 

18
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The Two-Midnight Benchmark

• Calculation of time for physician’s 

expectation of two-midnight stay:

– “the decision to admit the beneficiary 

should be based on the cumulative time 

spent at the hospital beginning with the 

initial outpatient service.” 

– e.g., if patient has been in observation 

past one midnight, benchmark met if 

physician expects patient to require an 

additional midnight of care
19

Two-Midnight Medical 

Review Policies

• The Two-Midnight Presumption

– Inpatient claims for length of stays greater 

than two midnights “after the formal 

admission following the order” are 

presumed to be Part A appropriate

• i.e., inpatient status is presumed to be 

reasonable and necessary for payment 

purposes

20
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Two-Midnight Medical 

Review Policies
• The Two-Midnight Presumption, cont’d

– Medical review efforts will be limited to:

• Systematic gaming

• Abuse or delays in the provision of care to 

qualify for two midnight presumption

– Services not provided on continuous basis 

or could have been furnished in shorter 

time frame

– But preamble also says contractors will continue 

to assess claims “to ensure that the stay at the 

hospital was medically necessary”
21

Two-Midnight Medical 

Review Policies

• For stays of one midnight or less after 

admission:

– No presumption that inpatient status was 

reasonable and necessary for Part A 

payment

– Review contractors will evaluate claim 

pursuant to two-midnight benchmark

22
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Two-Midnight Medical 

Review Policies

• Medical Review of One-day stays will:

– Evaluate physician order and certification 

requirements

– Review medical documentation supporting 

expectation of two-midnight stay

– Review medical documentation supporting 

decision to keep patient at hospital to receive 

such care

23

Two-Midnight Medical 

Review Policies
– Reviewers will look to see if complex 

medical factors such as patient history, 

comorbidities, severity of symptoms, risk 

of adverse events support:

• Expectation of two-day stay 

• Need to keep patient in hospital

– Time spent as outpatient before admit 

order may be considered for purposes of 

determining whether two-midnight 

expectation was met
24
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Two-Midnight Medical 

Review Policies

• Other considerations:

– ER or observation time can be considered for 

two-midnight benchmark but does not count 

toward qualifying inpatient stay for SNF 

benefits

– Only risks of adverse events occurring during 

the period of expected hospitalization will be 

considered on review
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MAC “Probe and Educate”

• Announced September 2013

• What is it?

– MAC review of claims for admission at acute 

care, LTCH, and inpatient psych facilities (not 

CAHs)

– To determine compliance with medical review 

polices in FY 2014 final rule (e.g., 2 midnight)

26
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MAC “Probe and Educate”

• What will be reviewed?

– Inpatient claims between Oct. 1, 2013 and 

March 31, 2014

– For stays spanning 0 to 1 midnight after formal 

admission

– Claims spanning 2 or more midnights will not 

be selected for review

27

MAC “Probe and Educate”

• What will happen on review?

– 10 or 25 claims reviewed based on size

– Claims reviewed for compliance with order, 

certification and 2 midnight “benchmark”

– Non-compliant claims will be denied

– Follow up action based on  results of probe

28
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MAC “Probe and Educate”

• MAC actions following probes:

– No or minor concerns (0-1, 0-2 failures)

• Explanatory letter and no further action 

– Moderate to significant concerns (2-6, 3-13)

• Letter and phone call

• Probe and Educate is repeated

– Major concerns (7, 14 failures)

• Letter, phone call and repeated probe and educate

• If problems continue, reviews at 100 – 250 claims
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Recent Guidance and 

Developments

• Open Door Forums

• Questions and Answers

• Highlights of additional guidance:

– CMS acknowledges “rare and unusual” cases 

outside of I/P only list may appropriate for 

admission absent two midnight expectation

• exception for mechanical ventilation recently 

announced

• Suggestions  -- IPPSAdmissions@cms.hhs.gov
30
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Recent Guidance and 

Developments

• Highlights, continued: 

– When does “benchmark” begin?

• In counting outpatient services, starting point is 

when patient begins to receive services

– Excludes wait time prior to initiation of care and triaging 

activity such as vitals before care

– Delays in care:

• Tests or procedure not available on weekend?

– “review contractors will exclude extensive delays in 

provision of medically necessary services”
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Recent Guidance and 

Developments

• All guidance can be found at:

– http://cms.gov/Research-Statistics-Data-and-

Systems/Monitoring-Programs/Medicare-FFS-

Compliance-Programs/Medical-

Review/InpatientHospitalReviews.html

32



1/17/2014

17

33

Questions
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